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1. Introduction

a. Purpose of the criminal justice system: crimes are standards of conduct necessary to protect individuals in the community from unreasonable interference in their lives, and punishes punish members who violate the basic rules of group existence.
i. President’s Commission on Law Enforcement: 1967. criminal justice system serves three purposes: to remove dangerous people from community, to deter others from criminal behavior, to transform lawbreakers into law-abiding citizens. Does so using the police, the prosecutor, the judge, and the correction system.

b. Pre-Trial Protections for D:

i. Statutory interpretation: interpret a criminal statute in the light most favorable to the defendant. Lenity.

ii. Crimes must be narrowly defined—unconstitutional if too vague.

c. Trial Protections for D

i. The burden of proof is be beyond a reasonable doubt. 

1. Doctrine: Reasonable doubt =def if you look at all the evidence, you have a doubt you can reasonably explain. Plaintiff must prove each element of the crime beyond a reasonable doubt.
2. Justification: 

a. The stakes are very high, and we’re afraid we might be wrong. The moral blame resulting from being imprisoned is great

b. We want to limit the power of the state over individuals.

ii. The charge must be precise, and that is the only thing the defendant must answer.

iii. Jury trial: 

1. Doctrine: Can’t waive right to jury trial in federal system, but you can in NY.

2. Justification: Objectivity, reduce corruption of judges, educating citizens as to legal system, a group is better at making decisions than an individual, community decides guilt or innocence, insulates judges from the fact-finding process.
a. Duncan v Louisiana: SC, 1968. African American defendant convicted of slapping a white boy’s elbow should have been granted a jury trial, which is security against corrupt prosecutors and judges and is protected under the 14th amendment.
3. Potential problems: May be prejudiced; Lack of legal understanding.

d. Trial Procedures:

i. The state is the complainant and the prosecutor has the burden of proof and discretion

1. Geoffrey Hazard, Jr, Criminal Justice System: 1983. 4 main characteristics. 
a. 1: System deals with large and never-ending flow of cases. 
b. 2: System is pervaded by loosely controlled discretion. 
c. 3: Balkanization—decentralized administrative structure of the criminal justice system. 
d. 4: Degree of professionalism and competence varies throughout the USA. 

ii. Evidence: Following opening statements, both sides present evidence.
1. Evidence must be relevant (Evidence 402)
a. Two elements of evidence:
i. Material(Proposition to be proved must affect the outcome of the case
ii. Probative(evidence tends to establish the proposition. (Evidence 401)
b. Character is not admissible as evidence unless the D chooses to make it an issue. (Evidence 404. Evidence 403: relevant evidence not admissible of there’s danger of unfair prejudice, confusion of issues, or misleading jury)
i. Plaintiff can’t show a history of crime to establish D’s propensity to commit the crime. 
ii. But other crimes can be brought in to show the following elements:
1. Motive/intent
2. Common scheme or plan embracing commission of two or more crimes
3. Identity of the perpetrator
iii. Exceptions:
1. Sex crimes (Evidence 404)
2. Signature Crimes
3. RICO
4. Sentencing—character and criminal history can be taken into account in the sentencing process.
2. Zackowitz: NY, 1930. Evidence regarding character cannot be brought into a criminal case unless the defendant brings it in himself. Defendant need only defend against the specific charge, not against the general charge of having a criminal disposition.

e. State as Party

i. Doctrine: the state has jurisdiction over crimes against individuals because we feel the individual’s outrage as our own, we fear the victim’s retaliation, and we fear the perpetrator’s repeating the crime. 

ii. Stone—Mounties: The Miners Meetings in the Yukon dealt satisfactorily with crime (focusing on character), but the Mounties came and took control for these reasons: Sovereignty, to reduce the fear of retaliation, they had enforcement powers, to enforce laws good for the nation as a whole like taxes, to decide what laws to impose in cases of disagreement. 

2. Why Punish? 
a. Doctrine: Various reasons—backward looking justifications: just deserts, reaffirming societal norms, buttressing the solidarity of society, pay back for privileges taken illicitly. Forward looking justifications: prevention, rehabilitation, incapacitation, deterrence, education as to what morals are thought to be important by society. Alternatively, there’s restorative justice, but this isn’t widely used.

i. Retribution. Backward Looking
1. Kant: punishment for punishment’s sake. Retribution. Otherwise, justice is undermined.

2. James Fitzjames Stephen, a History of the Criminal Law of Englad, 1883: “The criminal law proceeds on the principle that it’s morally right to hate criminals, and it confirms and justifies that sentiment by inflicting upon criminals puinishments which express it.” 104. 

3. Michael Moore, The Moral Worth of Retribution, 1987: Retributivism means that we are justified in punishing only because  offenders deserve it.
4. Mackie, A Test Case for Ethical Objectivity, 1991: retributive sentiments are evolutionarily and sociologically based. 

5. Regina v Dudley UK 1884: they ate the cabin boy. Necessity can’t excuse murder. And courts don’t accept purely utilitarian decisions.
ii. Deterrence: Forward Looking. Provides an incentive to continue to follow society’s rules, even though breaking them is tempting. There is specific and general deterrence.
1. Bentham, Principles of Penal Law, 1843: criminals are utility calculators, too.

2. Kahan, What Do Alternative Sanctions Mean, 1996: shaming penalties are better deterrents than imprisonment, since they are extremely unpleasant and have pervasive effects.

3. Massaro, Shame, Culture, and American Cim Law, 1991: Shaming gives the criminal reduced incentives to avoid the behaviors that triggered the shaming.

4. Gilligan, Violence, 1996: Shame causes violence, so shaming tactics will increase crime.

iii. Incapacitation:

1. Weak justification for punishment  (Solem v. Helm)

iv. Strengthening Societal Norms 

1. Feinberg, Doing and Deserving, 1970: “Punishment expresses the community’s strong disapproval of what the criminal did.” 

2. Durkheim, The Division of Law in Society, 1984: Punishment’s main function is to maintain inviolate the cohesion of society by sustaining the common consciousness in all its vigour.

3. Murphy, Marxism and Retribution, 1973: if we think that punishment is important and necessary, then we should restructure society to ensure that criminals correspond to the model that renders punishment permissible—ie, they are autonomous. But if we were to do this, crime would radically decrease.

v. Moral Influence: 

1. Moral influence: Andenaes, Seidman, Robinson: The criminal law can strengthen or instruct on moral inhibitions. People obey the law because they want to do the right thing, and thus their behavior is produced by internalized moral standards. Criminalization can nurture those standards and emphasize and shape moral norms. To work, crimes have to track society’s sentiments—otherwise, as with drug laws, people won’t be deterred.

vi. Rehabilitation: now seen as a dividend rather than as a purpose of punishment.

vii. Restorative Justice: reincorporates the criminal into society
3. General Principles of Criminal Law

a. What is a crime?

i. A set of acts that do a danger to an individual (violate an individual’s rights) presents the strongest case, since the urge to retaliate is strong and people are afraid that a similar thing might happen to them. 

1. The essence of a crime is a public injury. 

2. It is for this reason that consent to an assault is not a defense. The danger to society should be enough to make us want to punish it. 

3. Victimless injury only is a crime if there is widespread acceptance of an opposing norm—such as public nudity. 

ii. Crimes need not take place in public (murder, rape), and they need not injure anyone (public indecency statutes). Some crimes are purely regulatory, like open bottle acts.

1. Barnes v Glen Theatre, US, 1991: Public nudity issue, framed as a first amendment freedom of expression question (right to dance erotically). 

a. Rehnquist plurality argues that nudity is malum in se. The state interest in punishing public indecency outweighs the harm of restricting some expression. 

b. Scalia concurs: an affront to public morality. 

c. Souter’s concurrence: state has constitutional power to prevent such evils, and the regulation furthers a substantial governmental interest. (Issue: what are the outer boundaries of the state’s power to criticize? They’re pretty broad). 
2. Obscenity—NYPL 235: It’s a crime to promote or possess with intent to promote obscene materials. Broken into degrees.

3. Offenses against public order—NYPL 240: malum prohibitum. It’s a crime to participate in riots, criminal anarchy, disorderly conduct, harassment, loiters, is a criminal nuisance, falsely reports incidents, places fake bombs, etc. Generally intent to cause public alarm is required.

iii. As the public interest and the effects of the crime on society shrink, the state is less interested in prosecuting.

b. Sentencing:

i. Bergman, SDNY, 1976: Rabbi commits medical fraud in a nursing home. Two reasons to incarcerate him: 
1. General deterrence—especially strong since he’s a public religious figure 

2. To emphasize that severity of the crime. There’s a conflict between deterrence and retribution—he doesn’t deserve to be seriously punished, but we do it to deter others. 
ii. State v Chaney, AK 1970: Soldier rapist’s one year sentence wasn’t sufficient to satisfy rehabilitation, isolation, specific, and general deterrence.

iii. US v Jackson, US CoA, 1987: Career bank robber given a life sentence, which the court finds permissible. 
iv. BOOKER: Guidelines are no longer mandatory. 
v. Federal Sentencing Guidelines:

1. Enacted in response to previous system, which permitted too much judicial discretion, and was discriminatory by type of crime, and by demographic of perpetrator.

2. Sentencing guidelines abolish parole, make sentences appealable. But they’re not mandatory—only guidelines to the judiciary.

a. Baseline sentence based on crime. 

i. You cannot consider(race, sex, national origin, religion, socioeconomic status, economic hardship, lack of guidance as a youth. But you can consider the criminal record.
ii. Discouraged from considering: family ties, vocational skills, military service, public service.

iii. US v Koon, US CoA, 1996: Koon, a policeman, beat up Rodney King excessively. Judge departed downwards from the sentencing guidelines. Likelihood of being abused in prison was a considered factor. Court considered:

1. loss of career opportunities as a result of the sentence

a. Bad factor—this is always a factor in felonies

2. Low likelihood of recidivism

a. Bad factor—this is already taken into account by the guidelines

3. Misconduct by the victim.

a. Good factor to use

4. Likelihood of abuse in prison
a. Good factor to use

5. Successive prosecution
a. Good factor to use—doubly harassed, so he deserves a break.

b. Graded sentencing levels for each crime.

c. Result ( Rappaport, The State of Severity: Convicts spend twice as long in court as they used to.

i. Penalties increased

ii. Parole abolished

iii. Judges have less discretion to show mercy

iv. Drug crime convictions raised averages.
vi. Plea Bargaining: Negotiation in the light of the possibility of a trial. Guilty pleaders get a lower sentence by 30-40%, where the pleader is basically bargaining away her rights for a lower sentence. Guilty pleas and cooperation are often the only ways to soften your sentence.

1. Plea Bargaining: Prosecutorial discretion, good for judicial administration by reducing cases, cheaper and faster, predictable. 

a. Albert Alschuler—Prosecutor’s Role in Plea Bargaining: 1968. Juries are better able to determine guilt than individual prosecutors who may be swayed by improper considerations, like conviction for the sake of conviction. 

b. Arnold Enker—Perspectives on Plea Bargaining: 1967. As long as we don’t try to put an objective true/false frame of reference on cases, the negotiated plea can successfully help us, not discover objective truth, but express intelligible judgment. 16. 

c. Bordenkircher v. Hayes: 

i. Hayes was arraigned for forgery, and prosecutor said he’d suggest mandatory life if he plead innocent, otherwise he’d suggest 5 years in prison. He plead innocent. 

ii. Court held that this does not violate due process, since the prosecutor was acting within his discretion and could have suggested either sentence. Pure prosecutorial vindictiveness, however IS improper. Here, the defendant had notice. The scope is enormous. 

c. Limits on crimes

i. Proportionality

1. The 8th amendment seems to have a proportionality requirement that’s set very low. 

a. Harmelin v. Michigan, 1991: 

i. Defendant was sentenced to life without parole for possessing 672 grams of cocaine. 

ii. Scalia held that the 8th amendment does not contain a proportionality guarantee. 

iii. Kennedy concurs that the 8th amendment does contain a narrow proportionality principle, prohibiting greatly disproportionate crimes, but this isn’t grossly disproportionate. Go with concurrence here.

b. Solem v. Helm: A recidivist act for three felonies, no possibility of parole. Court held that the sentence, life in prison, is excessive and forbidden by the 8th amendment. Distinguish this from Harmelin by virue of the purpose of the act: where the purpose is deterrence as in Harmelin, you can get away with excessive sentences; where the purpose is incapacitation, as in Solem, there’s a lower bar for excess.

i. Three part test:

1. Inherent gravity of the offense

2. Sentences imposed for similarly grave offenses in other jurisdictions

3. Sentences imposed for same crime in other jurisdictions.

2. The standard is different depending on the purpose of the sentence—deterrence can result in a longer sentence than incapacitation. 

a. But to have a very high sentence, the offense must be grave—danger to society, tremendous temptation, great need to deter.

3. Rationale:

a. Utilitarianism(Bentham. Punishment should outweigh the profit of the offense.

b. Retribution(Punishment should exactly right the wrong of the offense.

4. Example: 

a. Robbery—NYPL 160. Robbery is defined as forcible stealing (larceny + use or threat of physical force). Robbery is classed, with each class carrying a different sentence.
i. Robbery in the 2nd degree involves carrying a fake gun.

ii. Robbery in the 1st degree is for carrying a real gun.

iii. The difference in sentence is justified by deterrence and blameworthiness. 
5. Philosophers:

a. Bentham: Proportionate punishment should be determined via CBA—the right amount of punishment is just enough to keep people from committing the crime

b. Hyman Gross: The principle of proportion between crime and punishment is just desert.

c. H.L.A. Hart: You want to deter crimes that are A) very harmful and B) very tempting. These kinds of crimes, then, justify greater punishment. 

d. A.C. Ewing: Punishing proportionately is important to make sure that citizens are more concerned about the criminal’s crime than about is suffering. 

e. James Fitzjames Stephens: Vengeance affects the amount of punishment. Thus, circumstances which aggravate or ameliorate the wickedness of the act should aggravate or ameliorate the time of punishment. 
ii. Notice considerations: Defendants must get fair warning of the nature of their conduct in order to be punished for it.
1. Crimes, although rooted in morality, must be defined by statutes. There are, however, states where the common law prevails, and the court can fill in gaps of statutes. Additionally, the background of common law can create notice for a common law crime. 
a. Justifications:

i. Control abuse of the system

ii. Give notice to perpetrator that conduct is a crime. 

b. Shaw v Director of Public Prosecutions, House of Lords, 1962: 

i. D published booklet advertising names and numbers of prostitutes. Convicted of ‘conspiracy to corrupt public morals” even though it’s not yet defined by statute, since the courts have the inherent power to preserve the safety, order, and moral welfare of the state.

ii. BUT: this violates legality, since judges shouldn’t make new crimes, criminal law can’t operate retroactively, and crimes should be defined precisely to serve as notice and to confine the discretion of police. 

2. No ex-post facto laws for similar reasons—notice problems, and arbitrary enforcement problems.

a. Keeler v. Superior Court, CA 1970: Defendant intended to kill pregnant ex-girlfriend’s fetus by kicking her stomach. Court held that the definition of homicide shouldn’t be expanded, since that’s for the legislature to do. Notice problem. 
i. Cites Bouie v. City of Columbia, US 1964: 2 African Americans enter SC restaurant and are asked to leave but refuse. They’re convicted of trespassing, even though there was no prior trespass rule. 
3. Crimes can’t be too vague. 

a. Chicago v. Morales, USA 1999: 
i. holding—an ordinance prohibiting loitering in public places with members of street gangs is too vague. A mere order to do something that has no basis in a definable criminal standard is insufficient for notice of criminality—can’t make up for the vagueness of the written law. 
ii. Test: Statutes can be too vague if they(
1. Fail to provide notice necessary for ordinary people to understand the conduct’s prohibited

2. Authorize or encourage arbitrary and discriminatory enforcement.

4. Elements of Criminal Liability

a. Actus Reus:

i. Criminal liability requires performance of a voluntary act or an omission to perform an act which he’s physically capable of performing. (NYPL and MPC)
1. The following are unconscious acts((MPC)

a. Reflex or convulsion

b. Bodily movement during unconsciousness or sleep

i. Cogden: mother was sleepwalking when she killed her daughter. She was not convicted, because the murder was not regarded as her act at all. 

c. Conduct during hypnosis or from hypnotic suggestion

d. Habitual bodily movement

2. Martin v. State, AL 1944: Drunk man was brought by cops to a public place and arrested for being drunk in a public place. Court held that the defendant must have come there voluntarily to be convicted.

3. People v. Newton, CA 1970: Newton shot a cop after being shot by him in the abdomen. He claimed he was unconscious at the time. Court held that unconsciousness is a complete defense to a charge of criminal homicide.
4. As the act becomes more injurious, we’re more likely to criminalize it. And the injury must be stated ex ante as a crime with sufficient specificity that the actor can conform his conduct to it, and to cabin the discretion of the constitution. Some non-act-like things, such as possession, are acts. 

ii. Acts by Omission: 
1. Omission is not an act for criminal purposes and so is not the grounding for a crime, except where a specific legal duty to act has been established (MPC), as by statute or special relationship. Medical care is somewhat different: the doctor has a duty to do those things which the profession recognizes (by law or by custom) as necessary to the life of the patient (Barber).
a. Justifications:

i. We don’t want to restrict personal freedom
ii. Hard to figure out who has the duty
iii. We don’t want to restrict good deeds from fear of personal liability
iv. Rare that the person can act without peril to herself.
b. Pope v. State, MD 1979: Defendant was convicted of causing child abuse and concealing infanticide by omission—for failing to prevent an infanticide of a child that she invited into her house with its crazy mother. Court held there was no legal basis for crime by omission. 

c. Jones v. US, US CoA, 1962: Jones sat idly back and let a baby die, and court found that though generally there’s no liability for nonfeasance, breach of a legal duty can result from failure to act in four cases:

i. Where there’s a statutory duty

ii. Where there’s a duty by virtue of a special relationship

iii. Where one has assumed a contractual duty to care for another

iv. Where one has voluntarily assumed the care of another.

v. ALSO: where you imperil someone else, you have a legal duty to help him

d. Near Death Cases: 

i. Barber v. Superior Court, CA, 1983: Doctors removed the feeding tubes of a brain dead man in accord with his family’s wishes, and doctors held that the failure to continue treatment, under the circumstances, wasn’t a breach of a legal duty, so no liability. Doctors have no legal duty to keep a comatose patient alive through life support.
ii. Maybe put rest of euthanasia cases here???
b. Mens Rea (Exception: Strict Liability Crimes)

i. Criminal acts generally must be accompanied by a guilty mind.
1. Justifications:

a. Criminal sanctions are high—you want to make sure people deserve them

b. Shame and social sanctions.
2. To check for voluntariness:

a. Distinguish between voluntary and involuntary acts (Martin)

b. Distinguish between acts which were done voluntarily but without autonomy, and those with autonomy. (Newton and Cogden).

ii. Punishable states of mind: MPC (2.02) and NYPL (15.05)

1. Intent: You have the purpose to do the act, and you intend the result. 

2. Knowledge: 

a. There is a substantial certainty that the thing will happen, and you are aware of this. 

b. Constructive knowledge: There is a substantial certainty that the thing will happen, and you should have been aware of this. This is required when there’s an alternative mode of resolving the issue, it doesn’t injure anyone in particular, and it’s extremely complicated. Like tax law. 
i. US v Jewell, US 1976: defendant was carrying pot in his car, knew he might be, but never knew he really was. Court held that the requirement of ‘knowledge’ in mens rea can include 

1. a purposeful refusal to learn the truth when combined with 

a. knowledge that the thing is likely. 

b. And, maybe also, you don’t believe the contrary, 

c. and you know of the circumstances that point to the thing.

d. Dissent—you need a purposeful refusal to learn the truth AND awareness of a high probability of the truth.

c. Willful blindness amounts to knowledge where you are aware of a high probability of the circumstance charged. (Jewel)

3. Recklessness: Taking a substantial (both in scope and in consequences, a combination) and unjustified risk (less than substantial certainty) of which you are aware, where ignoring the risk is tantamount to a gross deviation from the standard of care. If you are aware of the risk, but you think that you are exempt from it, or you otherwise don’t fully grasp the scope of the risk, it’s still recklessness. 

a. SANTILLANES V NM, 211. Man had a fight in a room in which there was a child, and he unintentionally cut the child. Court charged him with the mental state of recklessness. Conduct must be morally culpable.

4. Criminal Negligence: Taking a substantial and unjustified risk of which you are not aware, and ignoring the risk is tantamount to a gross deviation from the standard of care. We’ll generally lower the bar to this only when our primary purpose is deterrence. NYPL 15, and MPL: 2.022c,d: 
iii. To figure out which state of mind satisfies the mens rea of a crime:

1.  look at the crime, and consider what state of mind is consistent with the elements of the crime. Consider:

a. Why is the statute here? 

b. What’s the nature of the conduct? What’s the wrong?
c. Proportionality—consider similarity to other wrongs. The state of mind should justify the severity of the penalty.
d. Result

2. When the statute doesn’t mention a scienter element:

a. NYPC 15.15

i. (1) when only one mental state term appears in the statute, it is taken to apply to each element of the crime, unless there is a clear intent to limit it. 

ii. (2) when no mental state is specified, you should imply a mental culpability requirement, unless it is clearly a strict liability crime.

b. MPC 2.02

i. (3) When there’s no required mental state in a statute, you should assume that purpose, recklessness, or knowledge satisfies it
ii. (4)When the law defining an offense prescribes the kind of culpability for commission of the offense, not distinguishing the separate elements of the offense, apply that mental state to each element unless there’s a clear opposing purpose.

c. Morrisette v. US, US 1952: Defendant took casings from a US air range field, believing they were abandoned. The court held that even though the statute doesn’t describe requisite criminal intent, scienter is still required.

3. Example: NYPL 140.25(Burglary. A person is guilty of burglary in the 2nd degree when he knowingly enters or remains unlawfully in a building with intent to commit a crime therein and when the building is a dwelling.

a. Two elements(knowingly entering unlawfully, and intent to commit a crime.

b. Is the attendant circumstance—that the building is a dwelling—a strict liability element?

iv. GENERALLY, you’ll be punished for the act for the state of mind you had when you did the act, unless the state chooses to alter this. You have to have the state of mind for the crime in question (Faulkner, Cunningham). 

1. Regina v. Faulkner, 1887: man in ship stole liquor, lit a match while doing so, and set the ship on fire. The court held him liable only for the first felony of stealing the liquor—only the intended felony. 

2. Regina v Cunningham, England, 1957: Defendant stole a gas meter and didn’t turn off the gas, and a woman nearly died. Court held that recklessness could satisfy mens rea of ‘maliciousness’, since ‘maliciously’ in the statute means ‘foresight of consequence’. If you foresee the criminal consequence, and you do the act anyway, you have the mens rea for the act.

c. Strict Liability elements do not require a specific state of mind. We may impose strict liability when we want to over-deter, as where the act is bad for society and we want it minimized. We often find strict liability to increase deterrence to protect people in society who are particularly vulnerable, as with Faulkner and Cunningham.
i. Arguments for strict liability: (Regina v City of Sault Ste. Marie,, Canada, 1978). 

1. High standard of care and attention required, and strict liability will spark diligence.

2. Administrative efficiency.

3. Slight penalty and no stigma.

ii. Arguments against absolute liability:

1. Violates fundamental principles of penal liability.

2. No evidence that higher standard of care results from absolute liability.

iii. Consider these factors when deciding to make a crime a strict liability crime.
1. Scope of the risk of a crime—better to lay the risk on someone who might have informed himself, rather than on the innocent public. 
a. US v. Balint. US 1922:  

i. Ds sold derivatives of opium without the required order form, violating the Narcotic Act. Defendants argued that they didn’t know they were selling prohibited drugs. Court held that no scienter is required, for deterrence reasons, and because of the scope of the risk and crime.

ii. Whether an element of a crime requires scienter is a question of congressional intent to be construed by the courts. 

2. Scope of the risk of underlying conduct (Burglary: encompasses risk that premises will be a dwelling; Prince: if you’re doing something malum in se, you should be on notice).

3. Sale of products—public welfare defenses—when you sell something like a drug to the public, you can be said to be on notice of the fact that you’re selling something that causes problems like medical problems and addiction, and that this sort of thing might give rise to strict liability.

a. US v. Dotterweich. US 1943: 

i. Mislabeling drugs case.

ii. “In the interest of the larger good it puts the burden of acting at hazard upon a person otherwise innocent but standing in responsible relation to a public danger”.

4. Protecting a special status—like the police officer or young person. We take this purpose into account when considering how much of a culpable state of mind we should require. (Prince)
5. Deterrence. (Balint, Prince—statutory rape)
6. Severity of penalty

a. Staples v. US, US 1994: Defendant’s firearm had been worn down over time so that it could fire several shots with a single pull of the trigger, but defendant didn’t know about it. Court held that a mens rea was required—not a strict liability crime. We’re less likely to impose strict liability if the penalty for the crime is high. Absent a specific directive from Congress, you don’t want to use strict liability if the severity of the penalty is high, or if it’s super easy to violate the act and you’d be punishing apparently innocent conduct (because the gun had been modified).

7. Difficulty of proof? (e.g., proving Balint knew the drug was forbidden is tough).

d. Mistake of Fact:
i. Mistake of fact is a defense because it negates the requisite criminal state of mind. It is always a defense in theft cases, but not so for crimes with strict liability elements. 
ii. NYPC: 15.20 ( This defense only succeeds if it negates the required mental state.

iii. MPC: 2.04(1) – (2) ( A defense if it negatives purpose, knowledge, belief, recklessness, or negligence required to establish the offense. 

1. Kelley: Defendant was convicted of stealing mantelpieces, but he thought they belonged to his boss who told him to take them. Mistake of fact is a defense in theft cases.

2. Regina v. Prince, England 1875: Defendant took a girl under 16 from her father, believing she was 18. Court said mens rea referred to the taking of the girl—the age of the girl is a strict liability element. No defense of mistake of fact for strict liability crimes. 
3. White v. State, Ohio 1933: Husband left his pregnant wife, a crime in Ohio, no knowing she was pregnant. Court held that the immorality of leaving his wife to begin with made the act at his peril. So he is liable for the felony, because of the mental state for the immoral act, despite the mistake of fact. 
e. Mistake of Law:
i. Generally not treated as a defense.

1. Justifications:

a. We want encourage people to read and understand laws.
b. The exception would swallow the rule—everyone could argue that they misunderstood the meaning of a law in good faith. 
ii. Common law: 
1. Not knowing the law under which you are charged is not a defense, because it would create a haphazardly applied exception.

a. Exception: mistake of law with respect to a separate body of law incorporated into the criminal law a defense. But if you are told by an authority that it’s okay, it might be okay. Mistake of law is also allowed as a defense when there’s a very complex and detailed regulatory regime, as with tax law and food stamps. 

i. Regina v. Smith, 2Q.B. 1974: Smith destroyed things in his apartment that he had built, not knowing that they came to belong to the landlord. But his misbelieve here is a defense, since the court categorizes it as a mistake of fact.  
b. Knowingly and Willfully( where they refer to knowledge of the criminal statute, mistake of law may be a defense. Where they refer to knowledge of doing the act, which turns out to be criminal, it’s not a defense.
i. Cheek v. US, 1991: Defendant failed to pay his taxes and argued that he believed in good faith that he didn’t owe taxes. Court held:

1. The definition of ‘willfully’ here refers to knowingly, intentionally violating a known legal duty.

2. Court held that a good faith belief that he’s not violating the law need not be reasonable, but the less reasonable, the less likely the court will believe it was in good faith.
3. Mistake of law more likely to be a good defense where law is complex, or where there’s an alternative regulatory system.

ii. But See US v. International Minerals and Chemicals US 1971 : 
1. defendant is charged with knowingly violating a regulation limiting the transportation of corrosive chemicals, but defendant argues he didn’t know the details of the regulation. 
2. Court held that ‘knowingly’ referred to knowingly committing acts, which were violations—not to knowingly violating the statute.

3. You are on notice to learn the law with respect to dangerous activities. Court is less likely to allow the defense in this case.
iii. Liparota v. US., US 1985: 
1. Food stamp fraud. Here, ‘knowingly’ refers to knowingly violating a regulation—not just knowingly doing the thing that violates the regulation.

iv. Ratzlaf v. US, US 1994: ‘willfully’ requires proof that d knew he was violating the criminal statute. 

2. Maybe a better way to think about this is that you have to consider the underlying norm that makes the crime a crime. If the norm has an attached required mens rea, then mistake of law will be a defense if it counters that mens rea. If there is no mens rea, then mistake of law will not be a defense. Exceptions to this are: if you are put on notice of the law, as when you’re doing something particularly dangerous. 
iii. MPC: Mistake of law is not a defense, except:
1. 2.04(3a) Where has not been published or otherwise made available to the defendant
2. 2.04(3) Where the D has reasonably relied on the advice of legal authority.
a. US v Albertini, US CoA 1987: defendant learned from a court decision that he could conduct his protest on a military base, but was nevertheless arrested. Court held that if someone has notice that his action is not criminal, he can’t be convicted for that action. 

b. But see: Hopkins v. State, MD 1950. D illegally erected a sign in his yard, with the advice of the State’s attorney, that it was legal. Court held advice of counsel furnishes no excuse to a person for violating the law, and can’t be relied on.
3. Mistake of law can be a defense with respect to specific intent crimes, where the mistake of law negatives the specific intent.

a. 2.04(1) (with respect to a mistake of fact OR LAW) Where it negatives the purpose, belief, recklessness or negligence required to establish a material element of the offense. See also(
b. 2.02(9): Neither knowledge nor recklessness or negligence as to whether conduct constitutes an offense or as to the existence, meaning, or application of the law determining the elements of an offense is an element of such offense, unless the definition of the offense or the Code so provides.
iv. NYPC: Same as MPC—not a defense unless you have legal authority to think it is. Also follows the MPC with respect to official interpretations of the law that the D relied on (257).
1. 15.20: Personal misinterpretation is not a good defense
a. 15.2: A person is not relieved of criminal liability for conduct because he engaged in such conduct under a mistaken belief that it does not, as a matter of law, constitute an offense, unless such mistaken belief is founded upon an official statement of the law contained in (a) a statute or other enactment…(d) an interpretation of the stattue or law relating to the offense, officially made or issued by a public servant, agency, or body legally charged or empowered with the responsibility or privilege of administering, enforcing, or interpreting such statute or law.
b. People v Marrero, NY 1987: Defendant, a peace officer from out of state, was arrested for unlawful possession of a gun. He thought a statute exempting peace officers from in the state applied to him, but he was wrong. Court held that defendant’s personal misunderstanding of a statute doesn’t excuse criminal conduct for public policy reasons.
v. Ignorance of the Law

1. Cultural defense is a version of mistake of law. Cultural difference often mitigates the sentence, since it reduces the culpability of the person. Alternatively, you can use cultural defense to negate the mens rea required for the crime.
5. Homicide –all homicides require that the d caused the death.
a. Murder Basic doctrine: Murder is the intentional killing of a person. 
i. Common law—divided into first and second degree (capital and non-capital). The old formulation required premeditation. States are now divided regarding whether true planning is required, or whether reflection for an instant is enough. 

ii. California Code, pg 390: 
1. §187: Murder is the unlawful killing of a human being or fetus with malice aforethought. 
2. §188: Malice(May be express or implied. It’s express when there’s manifested a deliberate intention to unlawfully kill someone. It’s implied when no provocation appears, or where the circumstances attending the killing show an abandoned and malignant heart. No other mental state need be shown to satisfy malice aforethought.

3. §189: 

a. 1st degree: capital murder. Premeditated, willful, and deliberate, or committed in the furtherance of really bad felonies.

b. 2nd degree murder—not capital. CA keeps the distinction between premeditated and non-premeditated murder. Now, malice aforethought encompasses deliberate killings, malicious killings, intentional, reckless, or conscious disregard for life.

iii. Pennsylvania, §2501. Criminal homicide:
1. Definition of criminal homicide( A person has intentionally, knowingly, recklessly, or negligently caused the death of another.
2. §2502, Murder:
a. 1st degree: intent to murder. Intentional killing refers to willful, deliberate, and premeditated killing. 
b. 2nd degree: felony murder

c. 3rd degree: All of other kinds of murder

iv. NYPL: graded, 1st and 2nd. 125.27

1. Second degree murder--

a. Mens Rea: 

i. intent to cause the death 
ii. reckless indifference

iii. with the mens rea for a felony.

2. First degree murder—

a. Exacerbating factors, like killing a cop. 

v. MPC §210.2: Murder is an intentional killing. No grades, no premeditation/spontaneity division. 

vi. Mens Rea(knowingly, purposely, with extreme indifference.

1. Premeditated v Spontaneous murder:

a. Some states retain the distinction between premeditated murder and other murders (CA, WV), other states have abolished that distinction (PA, NY, MPL). 
i. Commonwealth v. Carroll, PA 1963: defendant grabbed a gun and shot his sleeping wife in bed after a fight. The court held that this is murder in the first degree, since even though he had the thought only an instant before he shot her, an instant is enough to satisfy deliberation. This case abolishes a workable notion of premeditation.

ii. State v. Guthrie, WV 1995: Defendant stabbed the victim dead after he was teased. The court holds that although no specific amount of time is required for premeditation, there must be enough time to formulate the idea of murdering, reflect on it, and carry it out. Here, there wasn’t enough time. CA is like WV.

iii. Problems with the distinction: premeditated murders aren’t always the worst murders, it’s hard to tell when murder is premeditated.

1. State v. Forrest: defendant killed his very ill father deliberatively.

2. People v. Anderson, CA 1968: Man stabs girlfriend’s daughter lots of times. Not premeditated, so not first degree. Here are factors to look for:

a. Planning Activity—facts which might indicate a design to take life

b. Facts about the D’s prior relationship or behavior with the victim which might indicate an intent to kill

c. Evidence regarding the nature or manner of the killing which indicate a deliberate intention to kill according to a preconceived design.

2. Required scienter: 

a. Intent

b. Knowledge

c. Recklessness-Depraved indifference (unintentional). Question: IS sheer recklessness sufficient to provide the mens rea for murder???
i. Reckless manslaughter may give rise to murder if it is so bad as to be considered extreme indifference to human life.

ii. US v. Fleming, 1984: defendant was drunk and driving extremely dangerously, and hit victim’s car, killing her. Court held that evidence supports malice aforethought and thus murder; the defendant’s conduct was a gross deviation from a standard of reasonable care, and the jury could find that defendant was aware of a serious risk of death. Objectively, there’s a constructive attempt to kill(ordinary mens rea required for murder is waived here. 

b. Felony Murder: Underlying felony implies malice.
i. The commission of a felony that encompasses a substantial risk of death, and death occurs, carries a conviction of murder. The mental state of the felony is considered sufficiently substantial to justify murder. Some states have abolished felony murders and some have strengthened it, like NY and CA. There’s a vicarious liability element—if you participate in the felony but don’t cause the person’s death, you’re still liable for it. You must establish causation for felony murder—but here, causation can be stretched. Hernandez, NY. Canola. Death of a participant in the felony normally is not encircled by felony murder.
1. Regina v. Serne, England, 1887: Serne committed arson for the insurance money, and his sons were killed. Court convicted them of murder since they engaged in an act known to be dangerous to life and likely to cause death. 

2. Eggshell Plaintiff included: People v. Stamp, CA 1969: D robbed a man who had a heart attack and died. Court held that felony-murder deaths aren’t limited to foreseeable deaths.

ii. Problems with Felony murder:

1. Which felonies encompass a substantial risk of death?

2. What do you do about the felonies that are themselves inherently threatening, like battery? Do you allow the juries to find murder without looking for malice?

3. Which deaths are in the course of and in furtherance of the predicate felony?
iii. Jurisdictions have different rules regarding felony murders. Some, like PA, list the specific felonies that may be predicate felonies to felony murder. Other felonies can establish manslaughter. Others have held that any inherently dangerous felonies can be the predicate felony. Michigan has gotten rid of felony murder altogether.
1. In NY, burglary based on an intent to assault can be a predicate felony, but in California, it cannot be. 
2. NYPC: 125.25(3): It’s murder in the second degree if while committing or attempting robbery, burglary, kidnapping, arson, rape or other sexual crimes, or escape, he or someone involved in furtherance of the crime or in flight therefrom causes the death of another.
3. MPC: eliminates felony murder. But if in the course of a felony you kill someone, there’s a presumption that you killed them with reckless indifference, which you can rebut. Most states have not accepted this definition.
iv. Limitations on felony murder:

1. The felony can only be used as the basis of a conviction if the felony is inherently dangerous to life.

a. People v. Phillips, CA 1966: Defendant fraudulently advised parent’s not to operate on child’s cancerous eye and child died. Court held that this is not a felony-murder, since fraud doesn’t encompass a substantial risk of death. The felony must be of a kind that is intrinsically dangerous to human life. Ultimately he was convicted of reckless murder.

b. People v. Satchell, CA 1972: D killed decedent with a sawed off shotgun from his car. The felony was the possession of a concealable weapon by an ex-felon. Court held that this was not a felony inherently dangerous to human life, since weapons concealed by people not ex-felons isn’t inherently dangerous.
2. Should you consider the felony in the abstract? Or as used in the specific circumstances?

a. People v. Stewart, RI 1995: Defendant went on a crack binge, her infant son died of dehydration, and she was convicted of felony murder for wrongfully permitting a child to be a habitual suffer. Court held that when considering whether the felony of a felony-murder conviction encompasses a substantial risk to human life, you should look to the specific facts and circumstances of the felony committed. 
b. (unlike CA which considers the felony abstractly—is there any way to commit this felony that doesn’t endanger human life).

3. Merger—the predicate felony must not be one involving personal injury, but must have a purpose other than inflicting harm. 
a. People v. Smith, CA 1984: Defendant beat her daughter to death and was convicted under felony-murder, the felony being child abuse. Court held that a felony may not serve as the underlying felony in a felony-murder conviction where the purpose of the felonious conduct was the assault/abuse that resulted in death.

4. Causation: Killing must be in furtherance of the felony.
a. State v. Canola, NJ 1977: Defendant’s co-felon was shot by victim of the felony. Court held that the defendant can’t be liable for the death of his co-felon, since this would extend the felony murder rule too far. 
c. Voluntary Manslaughter

i. Imperfect Self Defense—if the person responding to what she thinks is deadly force with actual deadly force, then she may only have an imperfect self defense argument, leading to voluntary manslaughter.

ii. Provocation: Certain provocations can be used to mitigate a murder conviction to a voluntary manslaughter conviction. An immediate provocation physical or familial. Words alone are not sufficient, and the murder must occur before cooling time. The Maher case stretched it to allow for some reflective time, and to include words, with respect to the same types of provocation.
1. Justification: 

a. Concession to the frailty of human nature.  But: reasonable people do not kill regardless of how much they are provoked.

b. Justification—she ‘had it coming’. Mitigates culpability. But: D’s immoral conduct didn’t threaten anyone’s life, and so doesn’t make his life less worthy of preservation.
2. Common Law:

a. These are things calculated to inflame the passion of a reasonable man, and include:

i. Extreme assault or battery on the defendant

ii. Mutual combat

iii. Defendant’s illegal arrest

iv. Injury or abuse to a close relative of the defendant

v. Sudden discovery of a spouse’s adultery.

b. Girouard v. State, MD 1992: Victim verbally abused her husband who stabbed her repeatedly and tried to kill himself. Court held that the types of provocation recognized as defense should be limited to those previously recognized, and should not include mere words.

c. But see: Maher v. People, Mich 1862: Man was told his wife was having an affair, followed the man into a saloon, and shot him in the earlobe. Court held that had he died, the defendant was sufficiently provoked to mitigate the sentence to manslaughter—so words and a time delay can satisfy provocation, as well. This expands provocation. 

i. The test is that provocation must be sufficient to overcome the control of a man of ordinary disposition. 

d. Cooling off period: too long a lapse of time between the provocation and the killing renders the provocation inadequate as a matter of law.

i. US v. Bordeaux, 8th Cir. 1992: D learned man had raped his mother, and killed him later that evening. Court held that evidence of prior dispute is insufficient, in the absence of some sort of ‘instant excitement’.

ii. Rekindling possible. Pg. 413. 
iii. And some jurisdictions may find that the ‘cooling off period’ actually allows the D’s rage to smolder. Thus, the allowance of provocation should be determined by a jury. See People v. Berry, CAL 1976. Pg. 413.

e. Scope of common law provocation:

i. If the provoked D kills a victim, thinking it was the person who provoked him, incorrectly, he is allowed a provocation defense in NJ and PA.

ii. If the provoked D kills an innocent victim, then provocation is not allowed as a defense.

iii. If the D incites the provocation, provocation is not allowed as a defense.
3. MPC: Test(If the D acted under the influence of extreme emotional disturbance for which there is reasonable explanation, then provocation is satisfied.
a. This test allows provocation by words alone.

b. This test does not require a ‘triggering’ event.

c. People v. Casassa, NY 1980: Defendant killed his ex-girlfriend after stalking her for a while. The court held that it’s okay to hold that the defendant was under the influence of extreme emotional disturbance but wasn’t worthy of mitigation, since the EED test is both subjective and objective. The defendant here failed the objective bit.

4. NYPL: §125.20: A person is guilty of manslaughter in the first degree when:

a. With intent to cause serious physical injury to someone, he kills them

b. With intent to cause the death of another person, he does so under circumstances that don’t constitute murder, because he acts under the influence of an extreme emotional disturbance.

i. Extreme Emotional Disturbance test; same as MPC. An affirmative defense, so the burden of proof of on the D. 

1. Mitigation allowed where the defendant acted reasonably under the influence of extreme emotional disturbance, and if he responded reasonably as determined by the reaction of a reasonable person in the defendant’s circumstances, ie, there must be a reasonable explanation for the defendant’s actions that the jury can grasp. Blindness, shock, and grief are generally considered as being ‘the defendant’s circumstances’, but not idiosyncratic moral values, like if he’s a Mafioso. Different states are more or less open with respect to what they consider.
2. Gender and age are considered part of the D’s situation, and should be taken into account. 
iii. California Penal Code

1. §192. Manslaughter is the unlawful killing of a human being without malice.

a. Voluntary—upon a sudden quarrel or in the heat of passion.

b. Involuntary—in the commission of a misdemeanor. Or on the commission of a lawful act which might produce death, in an unlawful manner, or without due caution and circumspection.

c. Vehicular—driving a car while committing a misdeamonr and with gross negligence. OR driving a car in the commission of a lawful act that might produce death, in an unlawful manner, but without gross negligence.

iv. Pennsylvania.

1. §2503: A person who kills someone without lawful justification commits voluntary manslaughter if at the time of the killing he is acting under a sudden and intense passion resulting from serious provocation by:

a. The individual killed; or

b. Another whom the actor endeavors to kill, but he negligently or accidentally causes the death of the individual killed. 

2. See also 392, regarding unreasonably belief killing.

d. Involuntary Manslaughter (unintentional)
i. Mens Rea:

1. Involuntary manslaughter requires a mental state or recklessness or criminal negligence. Recklessness is mostly subjective, but it may have an objective element in the case of constructive knowledge. Negligence is objective, and is judged according to a reasonable person standard.
2. MPL requires recklessness. NOT negligence. §210.3. 
3. Recklessness: Commonwealth v. Welansky, MA 1944: Defendant was the manager of a night club which, on a night that he was out sick, burned down killing patrons. Court held that defendant’s omission, though not intended to kill the people, was wanton and reckless, since there was a grave danger of which the defendant knew or should have known. Reckless conduct can constitute involuntary manslaughter. No clear line drawn between criminal negligence and recklessness. The MPL and NYPL draw a clearer line than MA. [compare with reckless indifference murder]
4. Negligence: 
a. State v. Williams, WA 1971: defendant and his wife were negligent in not taking their 17 month old son to a doctor when he was sick, and he died.  Court held that this was a departure from the standard of reasonable care (simple negligence), and so a conviction of statutory manslaughter is justified. There was a statute to that effect—not enough in common law. Note: this statute was later repealed.
b. State v. Barnett, SC 1951: Negligence required for manslaughter is gross negligence or recklessness.

c. Salmond says there are two matters of consideration to determine whether the action departed from the standard of reasonable care: 1) the magnitude of the risk to which others are exposed; 2) the importance of the object to be attained by the dangerous form of activity. 
ii. Pennsylvania:

a. §2504: Involuntary Manslaughter. Someone’s guilty of involuntary manslaughter when as a direct result of the doing of an unlawful act in a reckless or grossly negligent manner, he causes the death of someone else.
e. Negligent Homicide (unintentional).
i. NYPL: §125.10(
1. With criminal negligence, D causes the death of someone else. 

ii. MPC §210.3(1)(Although recklessness is required for manslaughter, negligent can lead to negligent homicide. The test for negligence is both objective and subjective—the care that would be exercised by a reasonable person in the D’s situation. 
f. Misdemeanor Manslaughter

i. A commonlaw doctrine that appears in a CA statute. There must be a causal link between the misdemeanor and the death, like violating a safety provision of carrying hazardous materials in a truck, and your truck blows up and kills someone. 


g. Causation

i. Doctrine: you have to be a but for cause of the death, and the death must be foreseeable to be liable for homicide. Proximate cause hinge on foreseeability—a foreseeable intervening cause cannot remove your liability for the ultimate effect of your action. A non-foreseeable intervening cause may break the chain of proximate cause. But the eggshell plaintiff rule stands.

1. People v. Acosta, CA 1991: Defendant led the cops on a car chase, during which two trailing helicopters crashed. Court held that defendant proximately caused the death of the people in the crash, since a helicopter crash was a foreseeable consequence of a high speed road chase. The pilot’s negligence was not a superceding cause, since simple negligence is foreseeable in these circumstances, which the defendant caused.

2. People v. Arzon, NY: Defendant set fire to a building and firemen were killed; court held that the defendant was the proximate cause of the deaths, since the deaths were reasonable foreseeable from the arson. 

3. People v. Warner-Lambert, Co., NY 1980: Explosion in a chewing gum factory, which was foreseeable because there was lots of dust around. But there was no proof that the dust was related to the explosion—no evidence of what caused the explosion. Court holds that liability requires that the D foresees the specific trigger of the explosion.
4. People v. Kibbe, NY 1974: Guy’s robbed and left by the side of the road, and he’s hit by a car. Court holds that they robbers don’t cause the victim’s death, since being hit by a car isn’t a foreseeable consequence of robbing him. 
ii. MPC 2.03.
iii. Transferred Intent: If you intend to kill one person, but you kill another, you are liable for murdering the victim. 
h. Death Penalty
i. Jurisprudence in the last 30 years has been about murder cases—specifically, intentional homicide and exacerbating factors which must be considered separately by jury and mitigating factors, which must also be considered separately by jury.
ii. Doctrines: No mandatory penalties. You can’t use discrimination as a defense with general statistics. You have to show specific discrimination, if that’s what you’ll use.
iii. Philosophers: 
1. Deterrence:
a. Sellin, 1959: States which have the death penalty have indistinguishable levels of homicides from states which do not, questioning whether the death penalty deters.

b. Van Den Haag, 1969: Lack of evidence for deterrence is not evidence of lack of deterrence.
c. Ehrlich study: Found a significant correlation between capital punishment and the deterrence of homicide.

d. Lempert: the deterrent effects of capital punishment are dwarfed by the deterrent effects of likely conviction given arrest. Since the existence of a death penalty reduces conviction, the death penalty actually raised the number of homicides. 

e. Bedau, 1997: The system puts innocent people on death row. 

f. Van Den Haag, 1975: the mere fact that there are errors in the system does not justify abandoning capital punishment. A cost benefit analysis shows that despite the errors, the benefits outweigh the costs.

2. Deontologists:

a. Clark, 1968: Lives are ends in themselves, and killing a killer doesn’t negate the crime.

b. Van Den Haag, 1975: abolishing the death penalty will be seen as a loss of nerve. “Life becomes cheaper as we become kinder to those who wantonly take it”.
iv. Constitutional Challenges:

1. Due Process—no standards to guide the use of discretion of judges and juries to apply the death penalty.

2. Cruel and Unusual Punishment

a. Gregg v. Georgia, 1976: since the death penalty is unevenly administered, is it unconstitutional? Although the court has held that the death penalty can’t be imposed in an arbitrary and capricious manner, a careful statute will satisfy that. So it’s important to look at the statutory scheme to determine whether it satisfies that constraint. 498.

i. Marshall’s dissent: Capital punishment is necessary neither for deterrence nor retributive purposes.
b. Woodson v. North Carolina, US 1976: Can’t have mandatory death sentences, since that is inconsistent with contemporary notions of decency, mandatory sentences don’t provide standards that will effectively guide the jury, and they contradict the requirement of dignity underlying the 8th amendment. 

c. Coker v. Georgia, US 1977: Death penalty is cruel and unusual for crimes other than intentional murder. Reckless indifference to human life is a prerequisite.

d. McCleskey v. Kemp, US 1987: 

i. Issue(Whether a statistical study that indicates a risk that racial considerations enter into capital sentencing determinations proves that petitioner’s capital sentence is unconstitutional. 

ii. Court holds that the Baldus study doesn’t demonstrate a constitutionally significant risk of racial bias affecting the Georgia capital-sentencing process, in light of the safeguards designed to minimize racial bias, the value of the jury trial, and the benefits that discretion provides to criminal defendants. Additionally, McCleskey’s argument, if accepted, would throw out the whole criminal justice system; and the issue is one for the legislature.
v. Other considerations:
1. People on death row are often badly represented. 491.

2. Advent of DNA testing.
3. Racial and gender discrimination, with respect to perpetrators and victims. 513.
6. Sex Crimes 

a. Definition:

i. Historic elements:

1. Sexual intercourse

2. with a woman not his wife

3. using physical force or threat of force (often including resistance) (so the essence is of non-consent)
a. What constitutes force?

i. State in the Interest of MTS, NJ 1992: boy penetrated girl without consent, but without force additional to that required to penetrate her. Court held that the element of ‘physical force’ required for a rape conviction is satisfied by the force required to penetrate. Holding otherwise would reintroduce a resistance requirement into sexual assault law. Also true in California.

ii. But See NYPL 130.00, requiring forcible compulsion, which in NY means the use or threat of physical force.

iii. In some states (PA), force can be physical, moral, emotional, or psychological, and express or implied. 

iv. Generally, even if D doesn’t use actual force, he can be convicted of rape if he threatens death or serious bodily injury. Generally, a threat of force must be sufficient to create fear in a reasonable person. 

b. Resistance was traditionally required as evidence of force—to show the D’s intent.

i. Now, about half states require resistance. Others require resistance unless threatened with death or serious bodily injury. Some argue that verbal resistance is resistance
ii. While some states explicitly include resistance as a statutory element of rape, most states read it as implicit in the elements of force or non-consent.  Of these, some require earnest resistance, and some reasonable resistance. 

iii. State v. Alston, NC 1984: Man penetrated ex girlfriend without consent. Court held that it was not rape because the evidence of non-consent was insufficient to establish the element of ‘force’. 
4. without her consent.
ii. Non-forcible coercion is not historically rape.

1. State v. Thompson, Mont. 1990: Principal forced a student to have sex with him by threatening to prevent her from graduating from highschool. The statute defined rape as being without consent, and defined ‘without consent’ as physical compulsion, the use or immediate threat of bodily harm, injury. This didn’t satisfy force, here, so it wasn’t rape. 

2. Commonwealth v. Mlinarich, PA 1985: victim was 14 year old foster child, and defendant threatened to send her back to a juvie home unless she slept with him; court held that non-physical force like threats and coercion was not grounds for rape. Force entails physical force. 
3. Lovely v. NH: Manager of liquor store coerces employee to sleep with him. Coercion by threats of firing, etc., may be rape but may not be. There may be a distinction regarding withholding something you are or are not entitled to. 
a. NH’s statute makes it a felony to coerce submission to sexual penetration “by threatening to retaliate against the victim”.
iii. Current elements:

1. Actus reus( voluntary act by the defendant, involving penetration.
a. State v. Rusk, MD 1981: Victim accused defendant of making threatening facial expressions, coercing her into his apartment, and lightly choking her until she consented. The force here was creating the fear of threat of violence. So this seems to satisfy ‘by force and without consent’. Proof of resistance can be established either by physical resistance or that you didn’t resist because of a genuine, reasonable fear. Same in CA.
b. People v. Warren, ILL 1983: D picked up small woman and carried her into the woods and raped her. Court held that the complainant must communicate her lack of consent in some objective manner. 
2. Mens rea ( unspecified regarding consent, but he had to intentionally have intercourse with a woman he knew wasn’t his wife. Most jurisdictions in America permit a defense of mistake of consent, but only when the mistake is honest and reasonable. (Note: mistake of fact as to consent is not a defense in Massachusetts)
a. Mistake of Fact and Rape:

i. Commonwealth v. Sherry, MA 1982: Doctors thought the nurse consented, but she did not. The court ignores the question as to whether a good faith mistake of fact regarding consent is an affirmative defense to rape. There may be reason to make it a strict liability situation—the man assumes the risk. The court holds that the subjective belief that the woman consents is not a defense to rape, since rape is not a specific intent crime in Massachusetts. No means no.

ii. Commonwealth v. Fischer, PA 1998: defendant had repeated sexual encounters with victim, ultimately forcing his penis into her mouth. Court holds no grounds for mistake of fact, since overpowering the woman with force negates such a defense. But a mistake of fact defense might work in date rape scenarios. 

iv. An exchange of sexual favors, like in a bargain, generally is not considered criminal.

v. Now, rape is graded; so in NY, rape in the 1st degree is by forcible compulsion—in the 3rd degree is rape by lack of consent without force.
b. California Penal Code:

i. §261: Rape is an act of sexual intercourse accomplished with a person not the spouse of the perpetrator, under certain circumstances. See page 318. 

ii. Definition of Duress: §261b(Duress means a direct or implied threat of force, violence, danger, or retribution sufficient to coerce a reasonable person of ordinary susceptibilities to perform an act which otherwise would not have been performed, etc. 

iii. §261.6: Consent(”consent” shall be defined to mean positive cooperation in act or attitude pursuant to an exercise of free will. 

c. WISCONSIN: 322.
d. NYPL: Pg. 321
i. 1st degree rape—forcible compulsion/lack of consent due to helplessness. Or sex with someone less than 11 year olds. 

ii. 2nd degree rape—sex with a minor.

iii. 3rd Degree rape: sex with someone incapable of consent.
iv. §130.05, Lack of consent: Lack of consent results from A) forcible compulsion or B) Incapacity to consent. 

v. §130.20, Sexual Misconduct: Being a male, he engages in sexual intercourse with a female without her consent. 1 year maximum sentence. 
e. MPC: seems to provide defendants with more, not less protection than the common law.
i. Expands behavior that constitutes rape—not just intercourse.

ii. Provides for degrees of rape—first, second, and gross sexual imposition.

1. 213.1: 2nd degree rape—
a. elements

i. Sexual intercourse

ii. By a man with a woman not his wife

iii. By force or

iv. By threat of serious physical harm or kidnapping to victim or 3rd person

b. Also, if he drugs her or if she’s unconscious or under 10.

2. 213.1(1): First degree rape—

a. Same as 2nd degree, plus serious bodily harm or non-date rape. 

3. 213.1(2) Gross Sexual Imposition:

a. Intercourse with a woman not his wife is a felony of the third degree, if he compels her with a threat that would prevent resistance by a woman of ordinary resolution; or he knows that she has a mental disease; or he knows she’s unaware that a sex act is committed on her, or she thinks he’s her husband. 

iii. Focuses on actor’s behavior rather than his mental state.

7. Anticipatory Crimes—most crimes on the books are inchoate crimes.
a. Attempt

i. Definition: Attempt punishes people who intend to commit the crime, take a significant step toward completing the crime, but do not achieve their goal. 

1. Mens Rea: intent to commit the crime. Often more demanding than the mens rea for the crime itself.

a. Specific Intent:

i. Smallwood v. State, MD 1996: Man rapes 3 victims, knowing he has HIV. Court holds that you can’t convict D of attempted murder, since he did not have the specific intent to kill.

1. We can infer a specific intent to kill where the death is a natural and probable result of the D’s conduct. 

2. This case might satisfy intent to kill if combined with clear statements of intent to kill (Hinkhouse). The need for an explicit statement seems to fluxtuate with the magnitude of the risk. If it is extremely likely that the people would die, you don’t need a explicit statement.

ii. Weeks v. State, Tex. 1992: D was convicted of attempted murder after spitting on a prison guard, saying he intended to give him Aids.

iii. Thacker v. Commonwealth, VA 1922: drunk walks down the road and shoots angrily into a tent, knowing there’s a woman in it. Court holds that D lacked the specific intent to kill her, so he couldn’t be convicted of attempt. Now, he’d be convicted of reckless endangerment.

b. What about strict liability crimes? 

i. MPC: you can be convicted without extra mental state—like you don’t have to know you’re about to have sex with an underage girl to be convicted of attempt to statutory rape. 

ii. Common law: you have to have extra intent—you have to know the girl is under 18 and intend to have sex with her. 

iii. NYPC 110: You need the extra intent—you have to intend to commit the crime. 
c. Reckless crimes or negligent crimes? You CANNOT be convicted of an intent to commit a reckless or negligent act. But some of these things, like reckless driving, have been made into other anticipatory crimes. NYPL 120.20; 120.25. 

i. The underlying reasons lie in the disproportion—you don’t want to treat reckless driving as attempted homicide. However, if the act shows reckless indifference, we make that into another crime—reckless endangerment.
2. Actus Rea: The actus reus of attempt draws the line between non-criminal behavior (thoughts) and criminal behavior.

a. Common law: draws the line late, to ensure that everyone they convict would actually have done the crime. Last Act test.

b. MPL: draws the line early.

ii. Purpose: allows cops to arrest criminals before the crime. It’s a prevention tool. 

iii. Sentencing: MPC punishes attempt just as severely as the crime attempted; an unsuccessful criminal is just as dangerous as a successful criminal.

iv. Common Law: Sentence is less for the attempt than the completed crime (Solomon test—Effect minus justification)

1. Mens Rea: D must have the same state of mind required for conviction of the target offense. ALSO: D must intend

i. To do the act

ii. To accomplish the result

iii. Under the same circumstances (required for target offense) (statutory rape can’t be an attempt crime)

2. Actus Reus:

a. Last Act

b. (Contemporary version)Substantial act which corroborates the intent of the person to commit the crime.

c. Proximity test—the defendants must engage in conduct which ‘tends to effectuate the commission of the crime’ (NY’s current)

i. People v. Rizzo, NY 1927: Court holds that Defendants’ actions driving around looking for the payroll to steal does not constitute the ‘last act’ before the crime, and so they can’t be convicted of attempt.

v. NYPL: 110.00 Definition(A person is guilty of an attempt when, with intent to commit the crime, he engages in conduct which tends to effect the commission of the crime.

vi. MPC 5.01. Definition(A criminal is guilty of attempt if, with the same state of mind required for commission of the target offense, he purposely does an act and purposely causes the result under the same circumstances required by the target offense, and he takes a substantial step to commit the crime. 

1. Mens Rea: 

a. he must engage in all the elements of conduct purposely, 

b. believing it will cause a particular result, 

c. and whatever mens rea is required toward the circumstances in the target crime is required for attempt. Statutory rape can be an attempt crime—Dunne, MA 1985—D attempts to commit statutory rape, though he doesn’t know that the girl’s under 18). 

2. Actus Reus:

a. Actor must have taken a Substantial step before he can be convicted of attempt. Substantial step must be strongly corroborative of the actor’s criminal purpose (5.01). 

i. examples:

1. Searching for victim

2. Reconnoitering the crime scene

3. Unlawfully entering a building where D contemplates committing the crime

4. Possessing tools or instruments necessary for the crime near the crime scene

5. Soliciting an innocent agent to do the crime.

ii. Jackson, 2d Cir. 1977: Defendants were going to rob the bank, but decided on the day that the circumstances weren’t right. They came back another day. Court held that the Defendants’ conduct constituted a substantial step toward committing the crime, expressing their purpose and intent. 

b. Other Anticipatory Crimes:

i. Burglary—breaking and entering a place with the intention to commit a felony.

ii. Stalking crimes—criminalized to cut off dangerous behavior before it becomes dangerous. NYPL 120.14

iii. Assault: I think it’s a failed battery.

iv. Soliciting another to commit a crime is generally not considered an attempt. 

1. Davis: D paid undercover cop to kill his girlfriend’s husband. Cop went as far as going to the guy’s house, and then said he was a cop. Court held that D hadn’t taken a substantial step, and was not convictable for attempt

2. Church: Solicited undercover cop to kill wife, and performed acts that corroborated his intent to kill.

3. NYPL. 100(penalizes solicitation itself.

c. Renunciation:

i. Common Law: Once you have crossed the line into attempt, you can’t abandon it.

ii. NYPL 40.10(Renunciation is an affirmative defense, where voluntary and complete, and where if mere abandonement was insufficient to accomplish the avoidance, the D has taken affirmative steps to prevent the commission. But postponing doesn’t count as renunciation, nor circumstances wherein which you abandon because you’d otherwise be caught.

iii. MPC-5.01—renunciation is an affirmative defense, but not where it’s motivated by circumstances in which the defendants fear they’ll be apprehended.

d. Impossibility:

i. Legal Impossibility: D engages in conduct, thinking it’s a crime, but there is no law making it a crime.  Generally a defense: 
1. People v. Jaffe, NY 1906: Police sold D goods that had once been stolen but had since been recovered. D believed he was purchasing stolen property. Court held that D could not have ‘knowingly’ purchased stolen property where the property wasn’t actually stolen. 

2. Common Law: 
3. NYPL 110.10: No defense. Although I’m on the fence about this. It could be that it’s no defense in the Jaffe sense, but it is a defense if you think you’re doing something that is a crime, but it’s not actually a crime (like if I thought talking with Nadav were a crime, and I attempted to do it, but that’s not actually a crime). 

4. MPC: YES DEFENSE. Actor is not guilty of attempt if he intended to do a crime that is not by law a crime.

ii. Factual Impossibility: D, despite his intentions, could not complete his intended crime because of facts or conditions unknown to him or beyond his control. Generally not a defense.

1. Common Law

2. NYPL 110.10: NO DEFENSE
a. People v. Dlugash, NY 1977: One man shot victim in the heart and lung. Five minutes later, D shot victim in the head. Court held that the D could be held for attempted murder, since had the facts been as he believed them to be, he would have murdered the victim. 
3. MPC: 5.01 factual impossibility is not a defense to attempt.

iii. Inherent Impossibility: D attempts to commit a crime in a way that could never actually effect the crime—like sticking voodoo pins in a doll intending murder.

1. Common Law: Not a defense under common law.

2. NYPL: Seems to suggest that this is a defense? 

3. MPC: Inherent impossibility is not a defense, but the MPC instructs prosecutors to drop the case is the conduct was so unlikely to culminate in the commission of a crime that it did not present a public danger. 
8. Joint Responsibility

a. Parties to crimes

i. Generally

1. Common Law: Principals and Actors.

a. Principals: You can be a principal as the actor or perpetrator of the crime, or by being present, aiding, and abetting the thing done. 

b. Accessories: Not the chief actor, nor present at the crime, but involved in some other way, before or after the fact.

2. California: Pg. 304.
a. CA Penal Code 31: all persons concerned in the crime are principals.

b. 32: Anyone who harbors, conceals, or aisd a principal in a felony, AFTER the fact, is an accessory

c. 971: No distinction between an accessory before the act and the principal, or between different degrees of principals.

3. NYPL 20(B is liable for A’s crime if B solicits, commands, or intentionally aids A. B must intentionally aid, but should have only the mental state required for the commission of the crime (other jurisdictions differ on this). If the principal isn’t convicted, the aider/abettor can’t be either, unless the principal has a defense which is not also applicable to the agent.
4. MPC 2.06(Abandons distinction of principals and accessories. All actors except those involved after the crime are equal. An accomplice takes the liability of the person he helped or caused to act in that way. Also if he solicited the act. Or if he was the person’s accomplice. B must clearly intend to aid the crime (other jurisdictions differ on this)

ii. Mens Rea

1. Specific Intent—if your intent isn’t explicit, a stake in the crime is evidence of your own intent to aid the crime.
a. Hicks v. US, US 1893: Hicks did not intend that his comment to Rowe would cause Rowe to shoot Covar. But it did cause Rowe to shoot Covar. Court held that, to be an accessory, Hicks must have intended that his words would cause Rowe to kill Covar.

b. State v. Gladstone, WA 1980: D directs informant to Kent who sells pot, whom he’d never talked to. Issue: Did D aid Kent in the crime of selling marijuana? Court held that D must have directly participated in the crime, and to intend that it be done.

c. Fountain: D gave Silverstein, prisoner, a knife; Silverstein stabbed a guard. Court held that there’s no need to prove that Silverstein specifically intended S to kill the guard; it’s apparent that S will make some felonious use of it. D’s knowledge of what would happen gives him a stake in the venture—it allows us to presume intent. 

d. Common Law: In short, B must act with at least the mens rea required for conviction of A. And B must intend to help A.

e. MPC: B must act with at least the same culpability or mens rea as the crime being aided. The accomplice must act with the ‘purpose of promoting and facilitating the commission of an offense’ 2.06(3).

2. What if the crime that A commits is not the one that B sought?

a. California creates liability for the accessory for any probable and foreseeable crime that the principal commits

i. People v. Luparello, CA 1987: D sent henchmen to Martin’s house to find out what happened to his ex-girlfriend. One henchman shot Martin. The court held that even though Lupe lacked specific intent, he created a situation which gave rise to the murder, and so he’s responsible for the foreseeable consequences of it.

b. NYPL: B is only liable for the crime he intended A to commit.
c. MPC 2.06: B is only liable for the crime he intended A to commit. Aider/abettor must have the intent for the crime—you must aid and mean to aid. 
3. Attendant Circumstances: 

a. Common Law: US v. Xavier, 3rd Cir. 1993: The court held that the D needed actual knowledge of the strict liability crime another commits, to be convicted for aiding and abetting it. But other courts waffle on the issue. 

b. MPC: Purpose, as distinguished from mere knowledge, is required as to the ‘commission of the offense’ for complicity liability. But there is deliberate ambiguity as to whether purpose and knowledge is also required with respect to the attendant-circumstance elements of the contemplated offense. 622. In short, the actor must have a purpose with respect to the proscribed conduct, with his attitude toward the circumstances to be left to resolution by the courts
4. Results:

a. State v. McVay, RI 1926: You can’t be an accessory to a sudden and unpremeditated crime, inadvertent and unintentional in nature, such as some situations of manslaughter. 

b. People v. Russell, NY 1998: Several people engage in a gun battle, and a stray bullet kills a school principal. Court holds that all are liable for engaging in a ‘community of purpose’ and aiding the one who actually killed the victim. Taking up each other’s challenge, sharing in the venture, and unjustifiably, jointly, and voluntarily creating a zone of danger, allows accessorial liability for any one’s acts.
iii. Actus Reus—broad: aid, abet, counsel, etc.

1. Common Law: The act of aiding, abetting, or counseling, which has some slight causal effect on the principal’s act. 

a. Wilcox v. Jeffery, King’s Bench 1951: Wilcox paid to go to a Coleman Hawkins concert. This is sufficient to satisfy aiding and abetting. 

b. Psychological or physical aid is included as actus reus. Mere presence is not clearly an actus reus. Omission can be actus reus where there is a clear duty to prevent a crime and you fail to do so (MPC and CL) 

c. State v. Tally: Judge Tally stopped a telegram informing victim that he was about to be murdered. Court held that even the slightest causal connection sufficed for complicity. Aid need not be a but-for cause.
2. NYPL: Same as common law. ???
3. MPC: Any effort at aiding, even if ineffective or unknown to the principal, satisfies the actus reus. 
4. Complicity by omission: 

a. MPC §2.06. A person can become an accomplice if he has a legal duty to preent the offense and he fails to do so with the purpose of promoting or facilitating the crime.

b. Common Law: See 632. A passive party may be liable as an accomplice to another’s crime even if he does not want the other to commit the crime. 

iv. Derivative Liability, 640-641: Agent’s liability is dependent on the principal’s committing the crime. If the crime is selling drugs, the person who buys the drugs cannot be an accomplice of the person selling the drug. When one of the people belongs to a protected class, which is why the crime is a crime, that person can’t be liable for aiding and abetting. As with statutory rape.
v. Where one person has an incapacity to be convicted of the crime, that’s no defense for the aider/abettor. 
b. Conspiracy and Related Offenses

i. CL Def: 

1. An agreement of two or more individuals to commit a criminal or unlawful act. Once formed, a conspiracy remains in effect until its objectives have been achieved or abandoned. Modified def: unilateral conspiracy—one person’s agreement with another (who may be a cop) is sufficient for a conspiracy. 
a. Common Law: originally, conspiracy definitions were not limited to crimes, but included unlawful acts, or acts contravening public policy. 

b. MPC: requires that the object of the agreement must be a crime. Most states, but NOT California, follow this.

c. CA: conspiracy is an agreement among two or more people to commit any act injurious to the public health or public morals.

d. NYPL 105.00: conspiracy = with intent that conduct constituting a crime be performed, he agrees with one or more other person to engage in or cause the performance of the conduct. 

i. 105.20( must be an overt act toward the goal of the conspiracy to convict

ii. 105.30( inability to prosecute a co-conspirator, due to legal incapacity or exemption, is not a defense. Nor is it a defense that the co-conspirator didn’t know what she was doing was a crime.  
2. Penalty: The traditional approach is to have a punishment range for conspiracy unrelated to the target crime. But now, most states and the MPC have a penalty clause such that the penalty for conspiracy is equal to the maximum penalty allowed for the object crime.
a. MPC: 1.07(1)( you cannot be convicted of both the conspiracy and the target crime.  
3. Purpose of criminalizing conspiracy:

a. Deter and prevent the inchoate crime before it happens

b. Disincentivize the special harms of group crimes. 

4. Hearsay:

a. You are entitled to use hearsay in a conspiracy case, but only after you have proved by a preponderance of evidence that a conspiracy exists.  
b. Krulewitch v. US, US 1949: The exception to the hearsay rule for statements made in furtherance of charged conspiracies should not be expanded to conspiracies to keep the charged conspiracy secret, since this would be applicable to most conspiracy cases.
5. Responsibility for crimes committed by co-conspirators. 

i. Federal Law(Pinkerton (US, 1946) test. Liable for any reasonable crimes in furtherance of the conspiracy committed by conspirators, even if not specifically intended.

1. Establishes vicarious liability for any foreseeable crimes, without the government having to establish accessorial liability.

2. Under this doctrine, you can be charged for the conspiracy AND the crime.

3. Most states reject this. 

ii. MPC rejects the Pinkerton Rule as too broad. Under MPC, a co-conspirator must satisfy elements for accessorial liability. In other words, the co-conspirator who did not commit the crime must have the same mental state as the co-conspirator who did commit the crime, in order to be liable for it under conspiracy. Under the MPC, is it the case that a co-conspirator who joined the conspiracy after a crime was committed, is liable for that crime, or not?
6. Abandonment: A conspiracy is abandoned when none of the conspirators is engaging in any action to further the conspiratorial objectives. MPC §5.03(7). 

a. NYPL 40.10(3): voluntary and complete renunciation of the criminal purpose.
ii. Actus Reus: The mere fact that there is a plan is enough. Some states require a step toward the end-crime.
1. Interstate Circuit v. US, US 1939: Two movie theatre chains dominated the market. Issue: did the distributors have an agreement with one another to keep prices up? Holding: an explicit agreement was not necessary, since there was reason to think that the concerted action did not arrive out of mere chance: parallel action may be sufficient if the circumstances are such that we wouldn’t expect parallel action without a plan.
a. They knew of the proposals to the other distributors

b. They understood that unanimous action was required to avoid substantial loss. 

c. Compliance was a substantial change from former business practices.

2. US v. Alvarez, 5th Cir. 1981: Whether Alvarez was sufficiently involved, having merely been present and acknowledged that he’d be at the site of the drug pickup, to be liable as a co-conspirator. The court holds that general knowledge of the outline of the plan is sufficient to show that the person is a co-conspirator. 

3. Freeman: Large shrimp boat sails to Nicaragua and they load lots of pot. Cook is convicted of conspiracy, since being in the presence of a ship with twenty tons of marijuana is enough for conspiracy. Holding(merely being in a parallel action with others isn’t enough to show there’s a conspiracy.

4. Garcia: Guns are pulled in a gun battle. Garcia is there. Court holds that there’s no need for a preconceived plan to show D’s a co-conspirator. Being in a gang may be sufficient.
iii. Mens Rea

1. People v. Lauria, CA 1967: Issue: whether there was a conspiracy to commit the crime of prostitution, and whether Lauria was a co-conspirator by allowing the prostitutes to use his phone messaging system. Court held that mere knowledge of the conspiracy/crime is not enough. He must have a stake in the conspiracy. Considerations to determine if D has a stake and is involved in the venture:

a. Direct evidence of a stake

b. Large portion of your business comes from the crime.

c. D’s facility is tailored to the crime

d. Crime is particularly dangerous 

e. Substance you provide particularly dangerous—US v. Fountain, pg 614.

f. D is deriving some special benefit from the crime, suggesting he intended to participate in the crime.

2. Recklessness and negligence are insufficient. In most jurisdictions, you have to intend that the crime be committed.

3. Strict Liability crimes: You must conspire to commit them deliberately. Result oriented crimes require a greater state of mind, in strict liability cases, than is required for the crime itself. 

a. Exception: US v. Feola, US 1975: Attendant circumstance. 
i. Defendants were involved in a drug scam, and beat up their customer who was a federal officer. They certainly were guilty of conspiracy to assault, but were they also guilty of conspiracy to assault a federal officer? Court held that the defendants didn’t need to intend to beat up a federal officer, they just needed to beat up the man, to be charged with the crime involving the attendant circumstance. Here, they were convicted of assaulting an officer, even though they didn’t know he was an officer.  
ii. Generally, if ignorance of the law is no defense to the substantive defense, it’s no defense to a conspiracy charge. 712. 

4. Corrupt Motive: People v. Powell, NY 1875(the court held that to be criminal, a conspiracy must be animated by a ‘corrupt’ motive or an intention to engage in conduct known to be wrong. Rejected by most states. 
iv. Scope:

1. Actus reus is the plan, and mens rea is intention to participate in the plan, and intention that the target plan be completed. You can manipulate the charges to look like one massive conspiracy or lots of separate conspiracies. 

2. Spoke metaphor:

a. Kotteakos v. US, US 1946: Broker sought federal loans with fraudulent info for many people. Convicted as a single conspiracy. Court holds that there were several conspiracy, since the participants in each didn’t have a common interest. There was no common venture.

b. Anderson: Conspiracy to commit abortion. D is the woman who told a girl about the doctor who’d do it. But there were lots of other abortions she had nothing to do with. Issue: Is her awareness of the other conspiracies sufficient to join her to them? Holding: Her awareness of the conspiracies may be sufficient to link her’s to them, since it suggests a unity of interests and an ongoing venture.

c. Blumenthal v. US, US 1947: Distribution case elevating the price of liquor during WW2. Supplier argues that he’s not in conspiracy with distributor, or something. Court holds that … they’re in a common venture, and so there doesn’t need to be any direct link from one member to another.

3. Chain:

a. US v. Bruno, 2nd Cir. 1939: narcotics. Everyone’s part of the venture to sell drugs, from the suppliers to the retailers. They know of the existence of the other people. I think this is actually a spoke metaphor?
b. US v. Borelli, 2nd Cir. 1964: heroin importing and distribution. There’s a chain of the heroin coming into America, and then going off into the hands of many retailers.

4. A crime that looks like a single conspiracy is formulated as several, at the discretion of the prosecutor.
a. US v. Braverman, US 1942: 
v. RICO—not a conspiracy crime. It penalizes the participation of persons who receive income through a pattern of racketeering activity run through a business or enterprise.

1. What is racketeering activity?

a. It requires the commission of at least two predicate crimes listed in 1961(1), including most serious and intentional crimes. 

b. At least two of these activities must appear in a pattern.

i. Probably a pattern should be ongoing. It’s not clear if the pattern carries a certain required mental state, like intentionality. But the crimes require intentionality.
ii. SC held that it requires something more than just two predicate acts—the acts must be related, and must pose a threat of continued criminal activity.
c. Investing in the enterprise, having an interest in the enterprise, or conducting the enterprise. What’s an enterprise?

i. Any entity independent from the crime itself. Can be a criminal enterprise, in some jurisdictions. Often difficult to separate the enterprise from the predicate crimes. 
ii. A group of persons associated together for a common purpose of engaging in a course of conduct.
iii. This is undefined, and quite vague, which enables prosecutorial discretion.
d. Who can be convicted under RICO?

i. You must have some management capacity in the enterprise’s activities in order to have RICO liability.
9. Defenses: Anything that answers the prosecution’s case.
a. Justifications(all aligned with necessity or lesser evil. If a killing was justified, then no wrong was done. There’s an objective test in deciding on the balance of evils…the danger must be imminent for the defense to be raised.
i. NYPL: Justifications are straight defenses—the prosecutor has the burden of proof to persuade the jury beyond a reasonable doubt that D committed the crime and has no defense.

ii. NECESSITY: If you want to show that d’s criminal conduct is justified by necessity, then prove that it’s either a lesser evil or justified as an emergency measure.
1. Self Defense—a justification of necessity: From Peterson, if you use deadly force, you have a defense of self-defense if it was in response to an immediate threat, your use of deadly force was necessary, and a reasonable person in your circumstances would have done the same.

a. Goetz: Five youths surrounded Goetz on subway and asked for $5. He shot them. The court held that whether the jury can hear his defense should be determined by whether his belief that they would kill him was objectively reasonable. Robbery is a threat of grievous bodily harm. (Under the MPC, if d’s belief was wrong or negligently/recklessly formed, he loses the defense. MPC allows an imperfect self-defense claim which knocks you to negligent homicide). 

i. Both the fear of death must be reasonable

ii. and D’s response must be reasonable (not necessarily the case here)
b. State v. Kelly, NJ 1984: Kelly, a victim of battered women’s syndrome, killed her husband and pled self defense. Court held that expert testimony regarding battered women’s syndrome should be admitted to instruct the jury on the general symptoms of the syndrome, which will show:

i. Her better judgment regarding the imminence and extent of the coming battery.

ii. the reasonableness of her belief that deadly force was necessary.

c. State v. Norman, NJ 1989: BWS case. Wife charged with 1st degree murder after killing her husband, I think while he’s sleeping?. The court held that D is not entitled to a defense of self-defense, since she did not have a reasonable belief that death or serious bodily harm was imminent. 

i. Common law: defines imminence as immediacy. Norman questions the use of this definition in the context of battered women, since if the harm is ever immediate, they probably won’t be able to overpower their husbands. Inevitable might be better. Jurisdictions differ on this.
ii. In short, in determining the woman’s belief, use the objective standard of a batter woman? What would a reasonable battered woman do in this situation?
d. If, while acting in self defense, you hurt third parties and the injuries are inevitable and unavoidable, then you are not criminally liable for their deaths.

2. Retreat: Where retreat applies, the D does not get to use self-defense as a defense, since the deadly force applied in self-defense is clearly not necessary.

a. Elements—

i. The D knows
ii. That he can retreat with complete safety. 

b. Retreat cases: Only relevant where you use deadly force.
i. State v. Abbott, NJ 1961: Neighbor attacked D, and D responded by injuring him and his parents with an axe. Court held that the D was not obliged to retreat.

ii. NYPL: No duty to retreat if presented with a serious threat of violence.


c. Castle Exception to Retreat:

i. People v. Ceballos, CA 1974: D set up a gun trap to shoot people who break into his garage. He shot a teenager in the face. Court held that D was not justified in shooting victim under the Castle doctrine, since that should only apply to a forcible and atrocious crime. 

1. CA: If Ceballos had been at home, shooting may have been justified under 801

2. NY: To terminate a burglary, deadly force is justified.

ii. Peairs: man believed teenager was breaking into his house, and shot him in the chest. Court held that D reasonably believed that a burglary was in progress, and therefore was justified in shooting the kid. This gives room for vigilantism.

d. Retreat applied to officers:

i. Durham v. State, IN 1927: Fleeing illegal fisherman tries to escape, hitting a game warden with an oar, and gets shot. You can shoot a fleeing felon, but not a fleeing misdeamant. Court holds you CAN shoot a fleeing, resisting misdemeanant (if the resistance rises to the level of bodily harm)

ii. Tennessee v. Garner, US 1985: Cop shoots a burglary suspect in the head as he tries to escape. Court holds that a cop can’t shoot someone who’s not a threat, even if he’s fleeing. But you can shoot him if he’s committed a crime of violence, or if he’s threatening violence in the course of his escape (got a gun). MPL 3.074. 

iii. LESSER EVIL: HOW DOES THIS COME INTO THE PICTURE??? 
1. People v. Unger. IL 1977: Prisoner escapes from prison after being molested and threatened with murder. Court held that he was justified in escaping under the lesser evil doctrine. Subjective and objective test(you must believe that your conduct is the lesser evil, and that belief must be objectively reasonable.
2. NYPL 35.05: Conduct that normally constitutes a defense is justifiable when it’s necessary as an emergency measure to avoid an imminent public or private injury (which the D had no part in creating); and the desirability of avoiding such injury clearly outweighs the desirability of avoiding the response to the injury. (in the case of torture, you have a necessity defense to torture someone, but only if they actually have information that would actually prevent a terrorist attack). 

3. MPC 3.02: Conduct that actor believes to be necessary to prevent harm or evil (that he did not provoke or create) to himself or another is justified, so long as the harm created by the conduct is a lesser evil than the harm threatened, there’s no explicit exception dealing with the actor’s situation, and a legislative purpose to exclude the justification doesn’t plainly appear.
4. x v. Williams( ???
5. Committee Against Torture v. Israel, Israel SC 1999: Court allows a necessity defense to torture in some circumstances, where the choice is clear and you only hace a moment to make it. Both NYPL and MPC require only a reasonable belief, not an actual calculated fact!
6. Political uses: If the action taken by the d can’t obviate the evil, it doesn’t qualified. And governmental action can’t constitute an evil for this defense.


a. Commonwealth v. Leno, MA 1993: Defendants use necessity to justify their running of a needle exchange program contravening state law. Court holds that you can’t use a necessity defense to justify breaking a law that you disagree with. The harm isn’t imminent.

b. Hutchins: Pot case.
c. Oakland Cannabis Buyers’ Coop, 2000: You can’t use necessity as a defense when attacking a policy in criminal law, or a statute as unwisely drafted.

d. US v. Schoon, US CoA 1992: Defendants invade an IRS office to protest involvement in El Salvador. Court held that they had no defense of necessity, since a government policy cannot be an evil. Also:

i. Four part test to invoke necessity defense: 

1. they were faced with a choice of evils and chose the lesser evil (the harm to society will always be the greater evil???).

2. they acted to prevent imminent harm 

3. they reasonably anticipated a direct causal relationship between their conduct and the harm to be averted. (precisely because it’s indirect)

4. they had no legal alternatives to violating the law. (congressional action)

iv. EUTHANASIA Issues:

1. Cruzan, US 1989: Court holds that Cruzan (persistent vegetative state)can’t require the hospital to withdraw life sustaining treatment, since the evidence that that’s what she would have wanted does not meet Missouri’s clear and convincing evidence standard.

a. This case establishes a right to refuse life sustaining treatment and

b. That state’s have the right to set the standard of evidence for what the comatose patient would have wanted.

2. Washington v. Gluxburg, US 1997: Assisted suicide. Court holds that assisting suicide is a crime, for these reasons:

a. History and tradition

b. Scope of liberty

c. Possibility for abuse

d. Slippery slope to euthanasia.

b. Excuses: 
i. Doctrine: 

1. Excuses mitigate the d’s liability, but there is still some culpability.
2. A free choice is not being made.
ii. NYPL: D has burden of proof to show that he had an excuse. 

iii. Duress:
1. The d, threatened by immediate harm, was ‘forced’ to do the criminal act. Whether the threat will satisfy duress comes down to whether the defendant had a real choice in face of the threat, or not.
2. State v. Toscano, NJ 1977: 
a. Toscano was part of a conspiracy to defraud an insurance company. He and his wife were threatened by vague, general threats, and he capitulated. He argues that he was under duress and so should not be convicted. 
b. Court holds that duress is a defense to a crime, other than murder, if the defendant engaged in conduct because he was coerced to do so by the use of, or threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist.
c. Whether we allow a duress defense fluctuates with the specificity of the threat and the severity of the crime committed. 
3. Fleming: 
a. POW, threatened with being forced to walk to a camp in winter, thought he would likely to die and so capitulated with the enemy. 
b. Court held that imminence of threatened harm is required for duress, and was not satisfied here. 
4. MPC. 2.09:
a. “It is an affirmative defense that the actor engaged in the conduct charged to constitute an offense because he was coerced to do so by the use of, or a threat to use, unlawful force against his person or the person of another, which a person of reasonable firmness in his situation would have been unable to resist”.
b. This defense is unavailable if the D placed himself recklessly or negligently (when negligence suffices to establish the culpability of the offense charged) in a situation in which it was probable that he would be subjected to duress.
5. Note: Defense does NOT contain an element of balance of evils.
6. Note2: Lesser evil is often valuable as a justification where duress is not.
iv. Intoxication
1. Doctrine: More vaguely conceived by the law than duress. If you did the act intentionally, you’re liable for the crime. But the fact of intoxication may negate intent.
2. Kingston: 
a. Man drugged defendant, who then abused a boy. D argues that while he voluntary committed the act, he would not have done so had he not been drugged. 
b. Court held that criminal intent is sufficient for conviction—intoxicated or not.
v. Insanity
1. M’Naughton’s Case, House of Lords, 1843:
a. D shot a public official, trying to kill a Minister. Court held that insanity is an excuse when:

b. Cognitive element: The D can’t appreciate the wrongfulness, or the nature of the conduct.

c. MPC. 4.01: “A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality of his conduct ot to conform his conduct to the requirements of law. 

d. “Mental defect” must refer to something greater than a pattern of criminality or otherwise anti-social conduct.

2. NYPL: Burden of proof for excuses is on the defendant. (Note: Ohio treats self defense as an affirmative defense, the burden of proof of which is on the prosecution).

3. Lyons: D, a drug addict, committed a crime and pled insanity due to his drug addiction. This satisfies the volitional prong of the MPC test, but the court held that the other prong—that of recognizing the wrongfulness of the crime—should be weighted more strongly. 

4. Krenchaw, WA: 
a. Man brutally murdered his wife, thinking she had cheated on him.
b. Court held that, with respect to the cognitive element of the M’Naughton test, an inability to recognize the act as wrong requires something more than having a different set of beliefs. If you recognize that the act is wrong from the perspective of society, then you don’t get an insanity defense.
c. Pg. 906-907. If you know that what you’re doing is morally and legally wrong, but you really believe that God is telling you what to do, then you have a defense of insanity. But this may have later been revoked. Check it out. 

5. Guido:
a. The insanity defense isn’t about insanity, it’s about ability to appreciate the wrongfulness of an act at the time you do it. Blameworthiness attaches.

